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Doctor.

Pressure is
growing to
wind back law
reforms that
have helped
reduce legal
action against
doctors.

BYJOHN KRON

Dama

B Chns Adkins is in

a4 umigpue position o

ohserve the impact

of tort law reforms
on patents injured inmedical
mishaps, And he is *pissed off
... both as a docror and as a
human being™.

Dr Arkins, a GP in Wood-
end country Victoria and a
part=time lawyer at Melboune
law firm Galbally & CFBryan,
is (51815 uF |:|!:|||.5r p|:1.l1!||¢' who
believe the reforms have gone
oo far.

The reforms restrict per-
senal injury claims, inclading
claims for medical malprac-
tice, making it more difficult
fiar people rosue for compen-
sation when they are injured
as a result of negligence. The
reforms are credited with
reduCing INSURINCE Premiums,
including medical indemniry,
and have lead o a substan-
tial fall in personal injury
claims.

Howewver, calls 1o recon-
sider the reforms and roll
some back are prowing
louder, with the Law Coun-
cil of Australia saying the
system is out of balance and

| the NSW Supreme Courr

Chief Justice Jim Spigelman
saying the changes have

gone well bevond recom-

:lbcn.dmj u,'!u.-mﬁes, FL'*ullll:Ig i
“anomalics and injustices”,

| Ar least one state BOYECrm-
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cannot claim general damages
if their injury 15 judged as
being 15% or less of the mosy
extreme cise such asa quadri-
plea,

Even if pasenss, such as the
one seen by D Atkins, are
assessed above that threshold,
the cost of the ¢laim, partico-
larly legal fees, can stop them
pursuing the daim., A case that
goes to court can be very
costly, with the added risk of
having cosss awarded against
the patient if they do not suc-
ceed.

“Even if the woman who
siffered a perforaied bowel
was toowin 340,000, it might
not be enough 1o cover the
legal costs)™ Dr Atkins says.
“In addinon, if she were to
lose she muy receive an order
w pay the [hospital’s] legal
Ohsts,

“So we usually have 1o tell
clients like her that parsuing
the case is not worth the nsk.”

The NSW Parliamienr is
huHing an inguicy inte the
tort law refonms in that stare
and expects ro release a repost
before the end of the vear.
Otther states and werrtooes will
be looking at the inguiry owr-
oomie % they congimue to mon-
ior the impact of the neforms.

The NSW inguiry may
include recommendarions o
roll back some of the ceforms
or introduce a scheme o deal

| with the harshest effects.

Ms Lee Rhiannon, 3 Greens

| MSW parhamenitanan who sis
| on the committee conducring

the inguiry, savs there are
members of both Labor and
the Coalition who agree thar
the o Law refiorms have gone
tos far,

Whether the major partics
will allow their members o
support a roll-back of the
reforms is unclear, “however
there are precedents for them

ment i5 inquiring inta the
impact of the refarms.

Dr Atkins says a casc
involving a woman in her 50s
highlights how unfair the
reforms are for injured people.

The wonan carme to his law
office earlier this year to
ingguire abour suing a hospital
firr negligence after her bowel
was perforated during surpery.

Dr Atkins says her injurics
were avividable,

I January 2004 the woman
was admatted to hospatal with
a bowel ohstrection, bur was
kept under observation for
about a week, The perforation
occurred when she finally had
exploratory surgery, bat it was
not diagnosed unil a few days
later.

Subsequently, she lost a sub-
stantial part of her bowel and
10 weeks after admission was
discharged from hospiral.

“The woman was left with

a small amount of residual
pain, but it was a large,
unsightly abdominal scar that
rroubled ber most,” Die Ackins
says,

“For a year after she was
discharged she didn't have sex
with her hushand, and |even
then] stll felt reluctant because
she didn't feel anracove o
him."”

Betore the ort kaw refomms,
Dr Arkins says the woman
would have been :‘ii];ihh: for
S60,000-5100,000 if negli-
wence had been proved. How-
ever, now he had o tell her he
could nor take on the case
becawse under the reforms she
would not receive any com-
pensation for pain and suffer-
ing and could even be ot of
packet.

“1 get pissed off whest cases
like these come in, both as a
docror and as a human
being,” Dr Arkins says.
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" Review wrap

THE Fedesal Govemment announced in Juty 2002 that it would conduct 8 review of
negligence laws, headed by NSW Supreme Cour judge Justice David Ipp. The
recommendations of the review wema released in Octobar 2002
State and teritony govemments implemented most of the recommendations, including:
= Reduced time to make a claim. For example, in Victoria claims can ba made up 1o three
years after discovery or 12 years after the incident accurmed.
s |ntroduction of thresholds for compenaation. This makes smialler claims for general
damages, inchuding pain and suffering, uneconomical 1o pursue.
® Caps on payments such as ganeral damages, futuns wages and paymants (o farmily
members providing care, For example, in Gueansland the cap is $250,000.
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A missed opportunity

THE Federal Government “wimgad s when it commissionad
thiy Ranin o ther Law of Negligence, says. Ms Fiona Tito-
Whaatland, who conducted a wide-ranging review of professional

indemnity in 1695,

M Tio-Wheattand saw the danger sigres for the medical
imdemnity industry when she conducted the Review of
Professional indemndty Arrangemsants for Health Care
Prodessionals and warned that governmeants had 1o teke action to

avert a crisis.

She repaated her waming 10 successive govermnments, clasming
that a crisis was inevitable if the substantive changes
recamrmiended by har review weren’t implementad.

Thena was no response to her waming and the crisis she
predicted ocoumad with the near collapse of Australia's biggest
miedical indemnity insurer, Linited Medical Protection, in 2002,

Ms Tito-Wheatland says the opportunity fo achéeve a asting
solution was missed agan by the atest roview.

“The: govemment had a pre-determinad solution o the medical
indemnity probiam that they didn't understand or did understand

10 vole sccording to their con-
science™, Ms Bhiannon says.

The inquiry may recom-
mend reducing the threshold
for general damages or the
intreducrion of a workers'
L'ul11|'k-|!5.f|li|:h:|-|.iic|:' s-l..']wn'u;- fur
medical negligence that covers
injurcd  people who are
deterred from making legit-
mate claims becawse they fall
below the threshald.

However, the recomamsenda-
tuons will have oo consider the
financial consequences of
rolling back the reforms.

Oine af the Flrim.'i.pﬂl. &uﬂls
of the Review of the Law of
Megligence and subsequent
ot law rufl::lrms Wis o
decrease medical indemnity
and other insurance premiums
by reducing rhe total number
and cost of payours. In this
respect, they have had some
SUICCESS.

D Andrew Miller, Medical
Indemnity Industry Associa-
rion of Auscealia (MITAA)
chairman, says medical
mdemnity premiums fell by
4% from June 2003 1o June
2004, “ Anecdotally, it seems

the reduction for the year
2004-05 will be similar or

greater,” he says.

At the same ome the total
number of claims fell by 7%
in 2003-04 “after a rapid
merease in the previous
decade, Jand] some of chis
reducton s artributable ot
law reform™, D Miller says,

Altheugh the rotal cost of
claims increased by 3% in
2003-04, considering the rises
i previous years “rhis demon-
strares the need o ensure that
tort law reform stays in
place™, he says.

However, for many i is dis-
concerting that tort law
refirms thae have direcly ben-

Yet

ge CO

“#s a meodion 1 can see there
las been negligence. And
wnlike other lawvers who ane
sympathetic but don't have as
good an understanding of
what patients expenence, [ am
alsoy acutely awane of the suf-
fering she has been through,
Yet | highly doube thar she will
get any compensation.”

The tort law reforms intro-
duced in recent years by stare
and territory governments are
mostly based on recommen-
datiens fram the Federal Gov-
ernment’s Review of the Law
of Negligence, released in
Octaber 2002,

Yer, an the eve of the
review's third anniversary,
there are concerns the nega-
tive impact on patents mjured
in medical mishaps ourweaghs
the claimed benefits of the
reforms,

The setting of mpairment
thresholds on compensation
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Dr Atking ... tort law
reforms have left him
“pissed off ... both as a
doctor and as a human
being™.

for general damages, which
take into account non-eco-
nomic loss such as the emo-
tional and physical distress of
pain and suffering, has
angered critics of the reforms
most of all. They say it effec-
tvely mives a meglipent docior
the “right o njure a patient
up to a specific level”.

Last month Justice Spigel-
man told an intermanonal law
conference in London thar
“the speed, some would say
hasre, with which the changes
were introduced in Australia
was sich that there ane sub-
stantial pressures emerging for
some changes o be reversed ™,

In June, Mr John Morth,
Law Counal of Ausiralia pres-
ident, mold a personal injury
and compensation forum thar
arbitrary restrictions on com-
pensarion, particularly thresh-
olde on compensaton for puxin
and suffering “are hardly
changes for the berrer —
which is what reform meant
last fime | looked™.

Mr Nomh says the changes
1o the law since 2002 were
made “hastily and withoue
sufficient regard to the conse-
quences they would have for
injured Australians”,

Mot states have introduced |

thresholds on compensation
far general damages, For
cxample, in NSW a person
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| but found the most appropriate sohitions 0o unpalatable,” says
Mz Tito-Wheatkand, who & now a health policy analyst at the

guarntesd.

Aurstralian Mational University's research school of soclal scences.

“What they ended up implamenting were reforms thit wene
anti-patient and anti-cuality health cane,”

Thix most commonly touted aftemative solutions remain a no-
fault schemse, which has Btie government suppord, and a scheme
I samiitar 1o exesting workens® compensation Systems, which oo
| tault-based but the amounts paid to injured pecple are sat and

In Junsa 2003 then AMA president Dr Bill Glasson told a press
conlenance: “Essenlslly ... wa've gol to move away from a
system whera wa've got fo prove fault. And we've got fo judge

pecple on the fact they have a disabdity, for whatever reasen, and

henca they nead compensation,

*[Without this changa] | think wa're going to follow the American
histony [where] we repeat this cyche every five vears.™
By his counting, the next medical indemnity crisis is just two
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efited docrors have had a detri-
mental effece on some vicnms
of medical mishaps.
Professor Perer Cane, an
academic lawyer and co-
author of the Kevienr of the
Law of Negligence reporr,
admits that some patients
injured by medical neglipence

| are losers under the reforms,

“If we assume that no more
moniy has been put into the
public health and social secu-
riry sysrems, and that the ou-
conse of the o lw reforms
has been that less money is
BOINE INTO COMPCIsaing vic-
rims oof medical accidents, then
these victims have been the
lovsers,” he says.

Mr Bill Madden, of the
Australian Lawyers Alliance,
says it i5 unfair o deny com-
pensaton to people with legit-
mmate claims, because the link
between premdums and claims
has not been proved.

“The [MIIAA] states that
49 of tse roaal cost of claiams
s anmriburable o those costing
S,"Tﬂﬂ,ﬂm:l ar |.1‘||:sr|:1" savs Mr
Madden, a plainaff lawyer at
Sydney law fiem Slager &
Gordon.

“The government under-
writes 50% of these large
clyims, Thar means aboat one-
qumrter of all clabms are under-
written by the government,
which would have had the

greatest impact on reducing
premiums,” he says.

Professor Cane, of the Aus- |
tralian Matonal University law |

faculty, agrees thar the rise in
]fll'!'11:lilll1l¢ l'n'fnrp the tort law
reforms was largely due o
events affecting the insurance
industry, particularly the ter-
rorist attacks on MNew York,
the collapse of reinsurance
company HIH and the finan-
cial problems at United Med-
wal Protection. He also agrees
thar government underwriting
has wurned the heat down on
INSUFANCE COSES,

“Bur at the same time there
15 a link with prl."miurru
because che largest single
expense for insurance compa-
nies, more than 50%. are tort
payouts,” he says,

“The system is extremely
complex. However, there's no
doubt that the tort law
reforms have contribured o a
downward pressuse.™

Regardless of the econom-
ics, Dr Paul Misselle, senior
risk management adviser with
the Medical Defence Associa-
tion of Victori, defends de
reforms in terms of fairmess.

“Despite plaintilf lawyers

saying people have lost the |

right 1o sue for justified negli-
gence, the face is thay this only
applies for non-economic loss
such as compensation for pain
and suffering,™ he says. “The
right 1o sue for economic Joss
has not changed.

5 if wour have had o bowel
perforated during surgery and
have been unable w work for
six months, you can still make
a claim for the lost wages:”

As for pain and suffering,
Dr Misselle says: “The tort
system is about restorative
justice and rhar means
making up foor economic loss,
A payment for pain and suf-
fering cannot be portrayed as
Festofatve.” .




